_ 
The CASE of John James, * | 


The Leſſee f GEORGE DURDANT, Plaintiff againſt William 
Richardſon, Defendant ; in a Writ of Error in PaxLiament: 


OHN James brought an Ejefione Firme in the Court of Kings- 
E Bench, for certain Lands in Staines in the County of Middleſex, 
upon the Demiſe of George Durdant , againſt the Defendant 
EA Richardſon, upon Not Guilty pleaded, The Jury finds a Special 

x. Verdict, viz. 

That Henry Wicks, Eſq; being ſeized in Fee of the Lands 
in queſtion, the ſixth of 7xe 1657. made his Will in writing, 
and thereby deviſed the faid Lands in theſe words, viz. 1 give 
unto John Higden and his Heirs, during the Life only of Robert 
Durdant, Eldeft Son of my Nephew Andrew Durdant, Deceaſed, my Lands in Staines, 
upon Truſt to ſuffer the ſaid Robert Durdant, during his Life, to receive the Rents 
and Pro es ( be the ſaid Robert committing no waſte) and after the Deceaſe of the 
ſaid Robert Durdant ,- I do give the ſaid Lands unto the Heirs Male of the Body of 
him the ſaid Robert Durdant now living, and to ſuch other Heirs Male and Female, as he 
ſhall bereafter happen to have of his Body. | 

That George Durdant, the Plantiffs Leſſee, at the time of th2 Will made, and at the 
_ of the Deviſor, was the only Son and Heir-Male apparent of the ſaid Robert 

urdant. 

That the faid Fob Higden and Robert Durdant, after the Death of the Deviſor, by 
Fine and Feoffment, ſells away the ſaid Land to the Defendant Richardſor, and his Heirs, 
of the Yearly value of Forty Pounds, for Three Hundred and Fifty Pounds, the ſaid 
George Durdant being then a Minor. 

That after the Death of Robert Durdant the ſaid George Durdant enters upon the 
Defendant Richardſon, and makes a Leaſe of the faid Land to the Plaintiff Fohr 

ames. 

J After many ſolemn Arguments, the Court of K7ngs-Bench was of Opinion, That 
George Durdant hath a good Title to the Lands in queſtion, by the meaning of the 
Will , norwithſtanding the Sale made by Fob» Higden, and his Father Robert Durdant, 
and gives Judgment accordingly for the Plaintiff. 

For, Firft, The Deviſor intended no greater Eſtate, either to Fob Higder, or Robert 
Durdant, than during the lite of the faid Robert Durdant. 

Secondly, By the words Heirs-Males of the Body of him the ſaid Robert Durdant now 
living, George Durdant, as his Eldeſt Son and Heir Apparent, takes an Eſtate in re- 
mainder, immediately veſted in him, and cannot be ſaid to depend in contingency up- 
on the death of his Father Robert Durdant ; for the words now living, relating to the 
words Heirs-Males, no other ſence can be made of them, but by applying them to 
George Durdant ; who, though he be not an Heir in a ſtrict ſence, during his Father's 
life, yet in an improper ſence, and according to common Parlance, he may be aid to 
be Heir , to take an Eſtate in remainder; and unleſs ſuch a conſtruftion be made + 
of the firſt words Heirs-Males, the words now living, and likewiſe the ſubſequent 
words , wiz. and to ſuch other Heirs-Male as he ſhall hereafter happen to have of bis 
Body, muſt be conſtrued vain, idle and ſuperfluous, which ts abſurd, and contrary to 
the conſtant praftice in the expoſition of Wills ; then conſequently, if there be an Eſtate 
in remainder veſted in George Durdant, the Fine and Feoffment cannot deſtroy it. 

The Defendant Richardſon brought a Writ of Error in the Exchequer Chamber, where 
the Judgment for the Plaintiff in the Kings-Bench was reverſed. | 

To reverſe the Reverſal in Exchequer Chamber, and that the firſt Judgment may 
ſtand, the Plantiff hath brought the now Writ of Error in Parliament. 


